G. E. HALF, t AND ROSEMARY D. H1 F Our inquiry has been designed to determine whether and to what extent the antitrust laws should be applied to regulated industries. For centuries the common law has recognized certain callings as affected with a public interest. Persons engaged in those callings are under a duty to serve all who apply for their products at reasonable prices. In modern times such duties have been crystallized in legislative enactments. As a result, in a wide variety of industries, governments fix prices, license entry, and control the services rendered. In most instances, however, there has been no express repeal, as to public utilities, of statutes forbidding monopolization and restraint of trade. They continue to exist side by side with interventionist measures. The need for reconciliation is patent.
Our initial study encompassed a wide range of regulated industries, from gas and water to insurance and banking.' The courts apply the antitrust laws to many of such industries just as if entry were free, prices were uncontrolled, and services were beyond governmental sanctions. As to others, judges have perceived the conflict arising from the issuance of dual and often conflicting commands to the managers of regulated enterprises and have ruled that such businesses are expressly or impliedly exempt from the sweep of antitrust legislation. No consistent pattern, however, could be discerned in the decisions. 2It might be thought that time lags would account for the continued application of the antitrust laws after imposition of regulation. In other words it may take some years for courts to realize that an industry is regulated or for regulation to become fully effective. Cf. Alderman, How Shall the Railroad Rate Structure be Regulated in the Public Interest?, 12 LAW & CONTEMP. PROB. 579, 594 (1947) . Perhaps such time lags are important factors in some industries but we have not found them to explain a substantial fraction of the cases.
We next proceeded to a detailed examination of individual industries, beginning with radio and television broadcasting.' Here we found strict control over entry into the field-imposed, however, ostensibly for other than economic purposes. We reviewed the efforts of the Federal Communications Commission to diffuse broadcast licenses over a large number of persons. We found that the FCC controls both the physical characteristics of transmission and the content of broadcast messages and imposes limitations on networks. But the absence of regulation in the vital area of prices and profits contributed to our conclusion that the antitrust laws could be applied to broadcasting despite active regulation under the Communications Act. The controls in question were primarily exercised to promote efficient transmission and not to protect the public from high prices or poor service.
We turned then to the field of motor carriers. 4 Here a different picture was presented. Entry into competition is consciously restricted in order to protect those already in the field. Another important protection is the virtual prohibition against the entry of railroads into the trucking industry. Entry, once achieved, does not permit a carrier to operate in any territory or to carry any goods he pleases. His certificate is strictly limited to specified routes and named commodities and he must stay within the limitations of his class. An examination of transfers of certificates and mergers of trucking enterprises revealed that antitrust doctrines were not generally applicable. In the areas of service and rates, however, both state and federal commissions are largely helpless. While minimum rates are set as a further protection to enterprises already in business, reliance is placed solely upon competition both to maintain the quality of service and to keep maximum rates at reasonable levels. These surprising findings led to the conclusion that despite the inevitable confusion resulting therefrom, the antitrust laws should remain applicable to trucking enterprises. Otherwise the public would have no control over the vital matters of rates and services.
Our fourth study dealt with air carriers. 5 In general, the pattern of control bears a marked resemblance to that of the trucking industry except that certain airlines are subsidized by the federal government. The subsidy feature, however, appears to be temporary and for that reason not controlling with respect to the applicability of the antitrust laws. A vital difference between air and motor carriage, however, does exist in the Civil Aeronautics Board's authority over services and rates. The CAB can compel the rendering of services, profitable or otherwise, and has power to fix maximum as well as minimum rates. As a consequence, there is no room for application of the antitrust laws to the airlines. Enforcement of such legislation would merely operate to impede the regulation of the industry by the CAB.
The final study concerned the production and distribution of electrical energy 6 where the scope of regulation is so great as to render management virtually an agent of the regulatory commissions. To punish managerial behavior under the antitrust laws would constitute an indirect negation of administrative authority. Commissions control the industry in so pervasive a manner as to leave no room for the free play of competitive forces.
Thus, in the four regulated industries studied in detail, we found two in which exemption from the antitrust laws was indicated and two in which continued application of those statutes appeared necessary. The question now is whether those studies may form the basis for broad hypotheses concerning our central problem. Do they furnish a foundation for inclusive theory with respect to application of the antitrust laws to all regulated business? If so, what is the nature of the touchstone thus derived?
I. PRIMARY JURISDICTION In our first article reference was made to the doctrine of primary jurisdiction. 7 That doctrine has often been used by courts to dispose of antitrust litigation when the subject matter appeared to lie within the peculiar responsibility of a regulatory agency.' Frequently courts have utilized the doctrine to afford regulated business an implied exemption from antitrust control. Indeed the Supreme Court has referred to the doctrine in terms of an accomodation between antitrust laws and regulation:
That some resolution is necessary when the antitrust policy of free competition is placed beside a regulatory scheme involving fixed rates is obvious . . . . Accordingly, this Court consistently held that when rates and practices relating thereto were challenged under the antitrust laws, the agencies had primary jurisdiction to consider the reasonableness of It cannot, however, be said that the courts have been wholly consistent in their application of the primary jurisdiction doctrine. For example, in a conspiracy action brought by a non-scheduled air carrier against certificated airlines seeking treble damages under section 4 of the Clayton Act, defendants' motion to dismiss on the ground that the CAB had primary jurisdiction was denied with the approval of the court of appeals." 0 In the lower court it was said:
It is generally recognized that exemption from the antitrust laws must be secured in the precise manner and method prescribed by Congress . . . . The mere fact that a procedure is authorized whereby an immunity may be obtained does not require the imposition of primary jurisdiction of the CAB under the circumstances alleged in the complaint before us. 1 ' Similarly, a railway equipment company brought an antitrust action against several railroads alleging a conspiracy to hold down the rate of compensation paid for the rental of its tank cars.' It was alleged that, pursuant to the conspiracy, the defendants had filed tariffs with the ICC reflecting the low rentals. While the court referred the matter to the Commission to determine the proper amount of the rental, it refused to dismiss the case, saying:
It is the opinion of the Court that the defendants' contention that the complaint fails to state a claim is not well taken. The plaintiff pleads a conspiracy of the defendants which resulted in a diminution of the income derived from its rental 
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to the railroads of tank cars for the interstate transportation of liquid commodities. This is sufficient to state a cause of action under the Sherman Act. 13 Primary jurisdiction, then, does not cause the transfer of antitrust actions in all instances from the courts to administrative tribunals. Moreover, it does not necessarily follow that antitrust principles will not be applied to those cases which are transferred to regulatory agencies. The administrative agency itself may be under a duty to apply antitrust standards. 4 A gas pipeline operator, for example, applied to the FPC for leave to transfer use of the "Little Inch" pipeline from the transportation of gas to the hauling of petroleum. Haulers of oil by barge intervened and argued that the conversion would drive them out of business by reason of the destructive competitive power alleged to reside in the operator of the gas pipeline. The Commission allowed the conversion but the court of appeals reversed and remanded , 1 5 saying:
Although the Commission has no power to enjoin conduct as illegal under the Sherman Act or even to declare such illegality, it certainly has the right to consider a congressional expression of fundamental national policy as bearing upon the question whether a particular certificate is required by the public convenience and necessity." 8 We must not imagine, however, that the commissions have been directed wholly to abandon enforcement of their organic statutes and to take up the duties of the Attorney General and the Federal Trade Commission. Quite to the contrary, antitrust principles play but a limited role in commission decisions. The Supreme Court has said:
The very fact that Congress has seen fit to enter into comprehensive regulation of communications embodied in the Fed- The same Court has recently admonished the Interstate Commerce Commission that the antitrust laws do not constitute the appropriate measure of permissibility in considering the merger of two railroads.' There is, in short, a bewildering array of authority with respect to the application of antitrust principles by regulatory commissions in which no coherent and consistent rationale can be discovered.
It is thus apparent that the doctrine of primary jurisdiction does not resolve all questions with respect to the application of the antitrust laws to public utilities. True, in many situations it results in the transfer of actions to commissions which disregard antitrust in favor of interventionist principles. The transfer, however, is far from automatic," 2 and the doctrine is merely adjective in character because the commissions may still apply competitive doctrines to the regulated industries. The refusal of some courts to apply the doctrine of primary jurisdiction may be a reflection of dissatisfaction with just such an adjective disposal of a substantive problem.
II. TOWARD STANDARDS OF EXEMPTION
Turning to the substantive question, the inquiry is whether standards can be set for the exemption of regulated industries from the antitrust laws. If regulation achieves the objectives of these laws, there is no reason to impose dual controls upon regulated industry. It is not easy, however, to state the objectives of the Sherman Act and related legislation.
Some observers think in terms of a "hard" competition model. The Sherman Act should eliminate all monopolies and restraints of trade, force prices down to levels close to marginal cost, and protect consumers through vigorous competition with respect to quality and 17 FCC v. RCA Communications, Inc., 346 U.S. 86, 93 (1953) . The Court went on to state that "it is not too much to ask that there be ground for reasonable expectation that competition may have some beneficial effect Merely to assume that competition is bound to be of advantage, in an industry so regulated and so largely closed . . . is not enough." Id. at 97. service. Barriers to innovation are to be swept away and entry into competition kept free at all times. Others erect a model of "soft" competition under the antitrust laws, stressing protection of the weak against the strong. These observers, concerned lest vigorous firms drive the less fortunate from the field, are particularly anxious that no "unfair" practices result in elimination of companies already in business. They are anxious, too, that no "foreclosure" of competitors be accomplished by vertical integration or exclusive selling arrangements. 20 Still a third group would apply a policy of pure laissez-faire. No impediments to innovation and dynamic progress would be tolerated. High profits obtained through monopoly or restraint of trade would be regarded as beneficial stimulants to giant steps forward in technology. 2 '
The diversity of these three schools of thought demonstrates the confusion that exists with respect to the proper goals of antitrust legislation. We are left, therefore, with little in the way of a generally acceptable standard by which to measure the performance of regulatory commissions."
Even if regulation were closely patterned on any one of the foregoing models, it would be difficult to discern whether appropriate results were being achieved. Under the doctrine of hard competition, for example, consumers are to be protected from high prices.' Regulatory commissions do expend great effort in the fixing of rates at appropriate levels. We shall probably never know, however, whether those rates approximate the marginal cost to which prices would be driven under a regime of pure competition. And no matter how vigorously commissions may exercise powers over service, we can never be sure that the standards would not be higher were competition to prevail.
If "soft" competition be taken as the model, many actions of commissions can be cited as exemplifying its aims. Denial of entry to the "non-sked" air carrier in order to shield the airlines already in the field from new competition illustrates the protectionist philosophy which pervades many public utility industries. While little can be found to 851-52, 855-56, 858-59 (1957) , in which the Commission refused to shelter barge line operators from pipeline competition, finding benefit to the public in the additional means of transport.
indicate that the laissez-faire model of competition has guided regulatory commission, we can never be certain that laxity in enforcement of interventionist legislation does not achieve a substantially similar result.
It is, therefore, extremely difficult to ascertain whether and to what extent regulation achieves the goals which would otherwise be sought under the Sherman Act and related legislation. 4 We are not sure of the standards we hope to achieve and cannot measure the agencies' achievement of them.
III. ELIMINATION OF CONFLICT BETWEEN ANTITRUST ENFORCEMENT AND REGULATION
Another possible means of reconciling the antitrust laws and regulatory legislation is to eliminate conflicts between them by removing one set of controls when it tends to nullify the other. If the antitrust laws directly interfere with a regulatory scheme, exemption should be found. Under such a test it is not necessary to measure degrees of monopoly power or to determine whether prices and service achieve optimum levels. Every antitrust complaint should be examined to determine whether granting the relief sought would directly impede operation of the regulatory scheme.
In such an effort, primary resort would, of course, be had to express exemptions appearing in the regulatory legislation. We need not pause to refer in detail to those express statutory exemptions, such as the McCarran Act in the field of insurance, 2 and the Reed-Bulwinkle legislation applicable to railroad rate bureaus. 2 " While presenting delicate questions of interpretation, those exemptions may be regarded for present purposes as largely arbitrary in character and not indicative of general principles.
More instructive are decisions in which an implied exemption from the antitrust laws has been found. As one court said, such an 24 Note the contempt proceedings in Terminal Railroad Ass'n v. United States, 266 U. S. 17, 31 (1924) . It had previously been held that the defendant railroads had violated the antitrust laws. 224 U. S. 383 (1912) . Enforcement of the decree proved confusing for the courts and it was finally held that the matter lay within the jurisdiction of the ICC-an illustration, perhaps, of the wisdom embodied in the doctrine of primary jurisdiction. exemption is implied to the extent of the "repugnancy" between the antitrust laws and the regulatory statutes .
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The antitrust laws are deemed superseded by regulatory statutes lest the regulatory scheme be frustrated. But there is apparently a presumption against such implied exemptions as evidenced in the following statement from an air carrier case:
[I]n view of the importance of the antitrust laws to the unregulated part of the economy, the rule has been developed that the mere existence of a regulatory statute does not result in complete withdrawal of the regulated industry from the operation of the antitrust laws. Such repeals by implication are not favored. The antitrust laws have been held to be superseded by specific regulatory statutes only to the extent of the repugnancy between them. 28 Therefore much depends on the type of regulation involved and the nature of the relief sought. It is necessary to test each allegation of an antitrust complaint against the specific type of regulation to determine whether a conflict exists between them. Courts have readily perceived that recovery of treble damages by private litigants could easily disrupt regulatory patterns. They may, for example, amount to a rebate prohibited by the regulatory statute. 29 Similarly, an injunction directing the defendant to proceed in a manner inconsistent with regulatory legislation would directly nullify such intervention.
3 " Considerable difficulty, however, has been experienced in areas where administrative action has not yet been taken. Some years ago, for example, federal legislation provided a specific method of fixing the price of milk. Such price fixing, however, was discretionary with the Secretary of Agriculture and he had not seen fit to employ his powers. It was held that an antitrust action could still be maintained. 3 1 It is apparent, therefore, that this allegation-testing approach leaves many questions unanswered. While some precedents have accumulated, it is difficult to determine in advance whether the courts will entertain proceedings under the Sherman Act and related legislation. 2 The treble damages example is an obvious case of "repugnancy." But any relief under the antitrust laws may well interfere with the regulatory pattern established by a commission. 3 Emphasis upon the precise remedy sought is at best a highly superficial test of the existence of an implied exemption.
If such an approach is unsatisfactory, an attempt might be made to set broad standards for determining the existence of conflicts between antitrust and interventionist legislation. We might first separate out non-economic interventionist control. In the field of broadcasting, for example, the allocation of a frequency is not designed to fix the price of advertising time over a television station.
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ICC control over safety of motor carrier operation is not primarily aimed at the maintenance of higher rates. Of course, such police power measures over health and safety may have a considerable impact upon economic matters, and it is easy to pervert police power control into protectionism. 35 Nonetheless, having eliminated non-economic intervention, we might seek to determine the existence of conflict by several tests. We could, for example, ask whether a considerable degree of discretion remained in the management of the regulated business. In the alternative, we might inquire whether competition remained a genuine possibility despite the imposition of interventionist control. Another approach would be to determine the degree of disturbance which antitrust enforcement would cause to the total regulatory scheme 3 " But the difficulty with all these tests is simply that they require measure- Burners, Inc. v. Peoples Gas Light & Coke Co., 364 U. S. 656 (1961) .
S3 See, e.g., ICC v. Oregon-Washington R.R., 288 U.S. 14, 28-29 (1933), wherein antitrust litigation put a halt for two decades to an extension of service later directed by the Commission. The courts, however, still pay little attention to such conflicts. See, e.g., United States v. Pan Am. World Airways, Inc., 193 F. Supp. 18, [47] [48] ments which cannot be made. One of the studies in this series which sought to employ such standards reached the conclusion that the antitrust laws should be applicable to broadcasting. Nevertheless, the Attorney General, whose duty it is to enforce those laws, has written:
[W]e observe that the concepts "regulation" and "free competition" . . . are antithetical..
Maintenance of a completely competitive market requires that opportunity to enter that market be unrestricted. The telecasting business is not an industry in which unrestrained freedom to enter exists. . . . Consequently, the interpretation of the antitrust laws in cases involving telecasters must take into account the fact that entry is regulated by the Government.
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Yet another approach might be to classify regulatory schemes. A thorough effort to direct allocation of resources in economic channels, for example, would not seem to leave room for the play of competition. The difficulty, however, is to determine whether in fact an effort has been made to allocate resources on an economic basis. 38 And even if this is the intent of the legislation, the actual regulation may fall short of the goal. At the opposite pole are types of regulation obviously undertaken to protect those already in the industry. Offhand, it would seem that such regulation would not constitute a bar to enforcement of the antitrust laws. Otherwise, there would be no limit to the industry's ability to exploit consumers. Here again, however, protectionism wears many guises and nothing less than a detailed examination of the entire regulatory pattern suffices to indicate whether consumers are protected or left at the mercy of the regulated enterprises. Thus the resource allocation-protectionism dichotomy provides an insufficient touchstone to determine whether regulated business should be exempt from antitrust laws. 39 An interesting example of the confusion which can arise is found in a recent decision involving the behavior of an enterprise conducting a market for the sale of livestock. The opinion in the case squarely states that the stockyards company was a public utility. At the same time, it applies standards whereby the utility is forced to compete with others.
4 " Let us attempt a fresh start. We begin with the "mushroom" principle, a doctrine of economics to the effect that interventionist regulation must constantly expand. If the FPC is to control the price of gas from the pipe lines to local distributors, it must similarly control the price of gas at the wellhead."' If the ICC is to control (protect) the railroads, it must exercise powers over motor carriers.
It has long been a commonplace of economic theory that intervention tends to feed upon itself. Each interference with the free play of the market sets up repercussions, which may also call for control, if the purpose of the original intervention is to be achieved. 42 The mushrooming principle was vividly illustrated during World War II when interventionist controls were attempted throughout large segments of the economy. If prices were to be fixed; wages also had to be limited. One price or wage could not be left free for fear of its impact upon the others. Failure to reach out and control all economic activity might result in "distortions." If butter was to be rationed, butter substitutes could scarcely be overlooked. 4 " Recognition of the mushroom doctrine makes a detailed measure of the nature and scope of the controls exercised in a regulated industry less crucial. At any given moment those controls may not be sufficiently pervasive to warrant antitrust exemption. Under the mushroom doctrine, however, it is safe to assume that expansion will shortly take place; intervention will soon reach out to fill the gaps in the existing structure of controls; hence it is foolish to confuse matters by applying antitrust legislation in the interim. 44 It would be difficult to find in the current trend of political thought a general revival of free market thinking which might impede the progress of mushrooming.
Our thesis, then, is a simple one. Once true intervention has been decided upon, there is no further room for enforcement of antitrust legislation. It is not necessary to examine in detail the nature and scope of the regulatory measures or to ascertain to what extent they have been implemented by commission action. The mere existence of true intervention-and here we continue to distinguish police power regulation designed merely to protect public safety-is the signal for the abandonment of antitrust regulation.
Having proposed the foregoing principle, we must at once state an exception. There are instances in which practical limitations form a barrier to the mushroom principle. A vast number of regulated firms, for example, can constitute a substantial impediment to the effective extension of controls over them. 45 In the case of motor carriersand no doubt the same is true of producers of natural gas-the ICC has had to leave public protection in the vital matters of service and price to competitive forces. 4 6 It is not that such matters are beyond administrative competence. There is no reason why the ICC could not consider in detail the rate of each and every trucker in the United States, except that there are too many truckers. Due process of law requires that each trucker be allowed his day in court with pleadings, motions, evidence, cross-examination, and a decision upon a record duly made. It is clear that no commission could ever arrive at the proper rate to be charged for each and every commodity between each and every possible point of origin and destination within the country. Short cuts, of course, may be found; due process may be skimped or almost abandoned. 47 The nature of regulation, however, requires that some consideration be given to the complex factual elements of cost; otherwise nothing approaching the desired results can conceivably be obtained.
V. CONCLUSIONS
We have suggested a new test for application of the antitrust laws to public utilities. The test is a simple one. If true interventionist 45 Lindahl, Federal Regulation of Natural Gas Producers, 46 PRoc. Am. EcoN. legislation has been applied to a particular industry, we may assume, under the mushroom doctrine, that such intervention will rapidly spread, leaving no room for enforcement of the antitrust laws. An exception, however, is made when the regulatory burden is so great that effective control cannot be achieved. Here a true barrier to mushrooming may be found and, accordingly, room remains for application of antitrust principles either by courts or commissions.
The problem, therefore, is to determine whether the centripetal force of proliferation overcomes the centrifugal force of mushroomization. The centripetal force is most likely to consist of a high number of firms to be controlled. It also derives from the necessity of giving consideration to the claims of many other firms who, not yet controlled, seek entry into the regulated market or are affected by regulatory action.
Unless some principle such as that just outlined can be adopted, continuing confusion will ensue. In each case a fresh question will arise as to whether the industry is exempt from the antitrust laws. As we have seen, it does not appear possible to create broad standards for such exemption by determining whether regulation achieves approximately the same goals as a regime of pure competition. Furthermore, experience with a test based on "repugnancy" between antitrust laws and regulation has not been encouraging. In all too many industries today the possibility exists that dual controls, conflicting in character, will negate regulation and hinder proper administration of business.
48
Ardent believers in antitrust policy may find the foregoing test in itself "repugnant."
To them we suggest simply the magic word "repeal." 49 Much of the intervention now found in the American economy is not designed to protect consumers, but is often employed for the benefit of those ostensibly controlled. If chaos is to be avoided and resources allocated in an economic fashion it may prove desirable to eliminate much of the regulatory legislation now in our statute books, leaving room for sensible antitrust enforcement. 
